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LPIEF FCD tii FEPLLLAWY 


STATL.Ti OF ISSULe FRESELTIL 


The issuege presenteé Ly the 7ppellart are as follows: 
1. that the rost-arrest sincle viewine procecure 
so unculy yrejudicial as to taint fatally the conviction 
recuire a nev. triel. 
> ey 


2. “hat the alsence of counsel at a post-arrest 


€incle viet:ing of ippellant by corplainine witness rencered 


&n in-court i¢entification of Zppellant by corplainine vwit- 


ness inacrissitle. 


O the present case has net previously keer Lefore 


Pern to Nai an 


A 


this Court. 


OTPULI LT CF Grr CAST 


This is an appeal fror a final juccnent of corvic- | 
tion entered Ly the United States Listrict Court for the bis- 
*trict of Colurkia. ‘his Covrt has jurisdicticn pursvant to 
28 U.£.C. fection 1291. ‘the jurisciction cf the bistrict 
Court vas kasec. uror. fection 11-521 of tie Listrict of Col- 
*urkie Code (L.C. Coce). 
Cn June 5, 19C&, Aprellant Jares 4. Green tas in- 
Gictec. on €icht counts charcing (1) first decree Lurelary 
“while arrec. in violatior of <ections 22-1€G61(a), ~3202, L.C. 
: Code; (2) first Gecree burglary in violation of Section 22- 
180l(a), B.C. Code; (3) arrecé rolbery in viclaticn of fec~ 
“tions 22-2901, ~3202, i.C. Code; (4) rokkery in violation 
: of section 22-2561: (5) rape while arzed in violatior: of 


Sections 22-2601, -3202, L.C. Coce: (€) rave in violation 


of cection 22-2661, L.C. Code; (7) assault with a Gancerous | 


e 
_ weapon in violation of tection 22-562, v.C. Code; anc (S) 


« carrvine a Cancerous vwearon capalle of concealrent in vio- 
lation of ‘ection 22-3204, '.Cc. Code. 

a Appellant enterec a plea of not cuilty on June 21, 

¥ 1268, anc care to trial on October 31, 1°¢C8 in the United 
Ctates istrict Court for the Listrict of ColurLia, Lefore 


vv 
3 Judee Jure L. Creen anc a jury. 


On woverber ¢, 1968, :prpellant was found cvilty 
on Courts 1, 3, 5, 7 ane co, anc not cuilty on Counts 2, 4 


ane C. Cn ganuary 3, 19CS, a jucerent was entereé sentencinc 


Aprellart to inprisonment for 2 reriodé of ten (10) to thirty 


(30) years. 

Or, January 9, 19S, 7*_pellant filee notice of ar, eal 
ir, forra raureris anc on January 14, 15¢€9, the Cistrict Court, 
upon finding that ‘Cefencant is proceecine on appeal without 
rrerayrent of costs’, referred to this Court the question of 
argointrent of counsel on appeal. Cn Felruary 5, 19€9, this 
Court appointed the uncersicneé to represent typellant on the 
arreal. 

on Pyril 24, 19€%, 2rrellant forvarceé to the United 
ctates Listrict Court for the Listrict of Colurtia a pro S€ 
rotion for a nev trial ‘won the crouncs of ineffective as- 
sistance of counsel’. Counsel for Aprellant has teen avprised 
that this rotion vas deniec by the trial jucce si:ortly there~ 
after. Coursel for inrellant tuice ciscusseé this reint in 
ceceil with arrellart anc reviered the ratter rith counsel 
Lelov. Counsci for Pyrellant Las Leen unakle te ¢evelor facts 


which voulc. leaé counsel to raise this issue on appeal. 


Rh. GLE CCVvi PHIETTte CALE 


currarized briefly, the Governrert adducec evicence | 
that shortly after one o'clock on the afternoon of iarch 27, 
i 19€6, Fre. Lilla l'arie Pearce was robred at cunpoint (Tr. 38-— 
36) ané forcec at cunpoint to enter her apartrent (Tr. 40), 
‘Wherein she was rareé at cunpoint (ir. 45-46). On April 5, 
1568, at ayproxirately 5:CC in the afternoon (Tr. €2), vhile 
, Grivine with her husianc, ixs. Fearce's attertion was ¢rawn 
¢to an incivicual walkine in the street whom she kelievec to 
x ke ker assailant (tr. 62, 64; ‘tr. 136-132). irs. Fearce are 
5 


her huskane then locatec rolice officers and, after pointinc | 


“out the suspect to thez., Bppellant was arreste@ (Tr. €5, 134- 


4 i 
135, 217-220). Zt the trial brs. Eearce identified Pprellant 
4 


2s ler assailant (Tr. 3¢). 
Cne Coverm.ent witness was a police officer t.ho 

“testified that he okservec Ayrellant on two occasiors or 
athe rornine of larch 27, 1966 in the neichborhood of irs. 
Pearce's arartrent (ir. 143, 146). The officer testifiec 
Uthat he recallecé ?mpellant's coat (‘r. 144) anc he icenti- 
efiee Arpellart's shees, althouch the officer race tie ok- 
servation fror the scout car ané frrellant was on fect 
Jar. 146-145). On cross-examination, the officer acritted 


«that the distance fror the scout car to Frprellant wallinc 


¥ on the street was aprroxiratcly thirty yards (tr. 5¢) ane it 


is fror a viewine at this distance that the officer's ces- 
cription is |k.asec. 
© @he Governrent presertec a 1edical coctor whe testi- 
= fieé that he treatec Irs. Iearce or the afternoci. of iarci: 27, 
1966 and that in his orinion there hac Leen forcec. intercourse 
* (or. 118, 123) arc further yresextec an exaniner fror the 
. serolocy section of the Fiz laloratorvy who testified that 
an exerination of the clothing anc a Lecepreac. taker fror: 
Pearce on Parch 27, 19Ct revealed, ir his opinion, cef- 
, inite seminal stains (ur. 255) anc also that trousers 


worn ky Fprellant on April 5, 19€¢ arc taker fror hir after 


his arrest (ir. 224-225) in his cpinicn contaired a stain 


4 
4 which “is prokalbly a serinal stain’. (Tr. 255). 


Another Covernrert witness, a hair anda filer ex- 


arirer fror the FLI lakoratory, testifiec that fikers sinm- 
= 


ilar to those fror the clothine allececly worn Ly Arepellant 
* on Zrril 5, 1966 and taken fror him after iis errest (‘r. 


224..225) were found on certain articles of clothine anc the 
¥ 


« becspreag taken fror irs. Fearce after the attach (fr. Se, 
«Sr. 270-273). On cross-examinaticr, the I7I fier exer iner 


{| testifiec that the tyre of fiters found were not uncort or. 
¥ 
y (Sx. 276-277), it voule Fe possible te ricl. u, fikers such 


“ as those i¢entified in the course of rorrel activitics (rr. 


é 
262) anc that as a result of a conversation witi. a ,olice 


* officer who kroucht in the sarrles (tr. 274-275), the ex- 
g wriner, “sac only searchine for certain types anc colors 


of filters Tr. 27C). Later aGurine the cross-exarination, 


* the exa:irer cenied that he vas told to look fer cold threads 


, (eress cclor) an¢ rec threads (tedsprea@d color) (Tr. 297). 
‘Presurably, havine found the certain types anc colors of 
“ fibers, the exariner ended his exarinetion. Further, the 
A examiner testifiec that: 
'T can't say that they [the icentifiec 
filers] cane from tnese incivicual sources 
with the exclusion of all other si:ilar 
carments that covl¢ have been manufac- 
ture@ the sare way ané sukjectec to the 
sare launéry ané tl.ines of this nature." 
(ir. 278). 
At the tire of his arrest, 2Prpellant was carryinc 
a .3€ caliker revolver anc. 22 rouncés of amrunition (Tr. 16C); 
alrs. Ecarce testified that the revolver procuced at trial 
‘reserbleG the revolver helé by her assailant (tr. 39), but 
¢ 
adritteé on cross~exarination that she was not rositive 


1el-162). 
TEL PPEFLLAINY 'S EVILLVCE 


Curine the crial, one of the rolice officers who 
. iin see ns : + , 
arrested Appellant testifiec that after the arrest Ir. ana 


‘Ilys. Dearce wert to the police station arc saw Appellant. 


@ 


‘ry. an€ irs. bearce were in the Captain's office as this 
certleran was Lroucht into the precinct anc they sav. the ¢cen- 
tleran acain behind class dcers.' fr, 226). ‘tiere is no 
inCication that counsel vas present at the time irs. Tearce 
sa. Arrellant Lroucht into or Lehinc class coors at the pre- 
cinct. ?2t the rrelirinary hearine at waick irs. Feaerec iden- 
tifieé Prrellarnt ana ky which tire an attorrey hac keer ap-~ 
« pointed to represent /ypellant, irs. tearce tas not asked 
to rick her assailant out of @ crovr of reorle, accorcince 
to Arpellart's testimory (Ir. 521). ixyrellart furtLer tes- 
, tified thet he vas rot at any tire nlacec in a line-up 


(fr, 521); one of the arrestinc officers alse testified that 


he vas unaware of any line-up Leire hele in this case (Gr. 


4 227). 


Identification or 1 isicentificatior was a signif- 
a icart part of the cefense, inasrruch as there were several 
Giscrepancies in heicht, weicht, cornlexion, anc teeth be-~- 
¢ tweer. irs. Fearce's oricinal description to the Folice anc 
- Pepellant's features (tr. 71-77, 227-231: see kotion of De- 
fenéant's coursel to Court, 3C3-304); it is <lso sicenificant 
# thet ?prellant was wearince clothes guitc sirilar to those 
yorn by Irs. Pearce‘s attaci.er (Tr. €3) on iarch 27, 1°C&, 
q althouch at the Graré Jury hearing Irs. Pearce hac testified 


® that he haé a cifferent ccat on (Cr. Jur. 42r., 7). Tepel- 


lant's clothes ane particularly the coat of wiich ruch vas 


“wade at trial, were not taken fror hir until after his 


“g 


» 


4 


arrest (Tr. 224) and until after irs. Pearce sav. Arrellant 


Lroucht inte anc behind class doors at the precinct. 


At the Grandad Jury hearing helce on iay &, 196%, Ilys. 


Pearce was apparently unable to say that Zprellart was the nan 
who rapec her anc responded. to the guesticn: ‘Is ir. Green 
the ran that raped you on iarch 27th, 1968?’ that ‘I dicn't 
know his last name, kut he's the man I sav at the prelininary 
hearine.' (Gr. Jur. fr. 6). 


irs. Pearce testified that while drivinc with her 


, huskane on fpril 5, 1968, ste notiecd Appellant talkine alone 


e 


Ll 


the street in the sare directior. as the car was travellinc 
(Gr. €2). Vhen askec if she recalle¢ arythine about his at~ 

tire at that tine, Irs. Fearce replied in part that he hac 
a jacket which was similar to that [Governrent Fxhirit | hs 

(ix. €3). Irs. Pearce further statec that ‘fror the Lack, 
I thouchthis ficure looled familiar an¢ I turned around | 

ané looked out the bach window anc I thoucht it was he but 
I wasn't positive ... ‘ (Tr. 64). fir. and lyrs. Fearce then 
Grove around the klock so as to cet @ face-on vier of Pppel- 


lant; Lrs. Pearce testified " ... at that time I was positive 


‘it was the sare person’ (ir. €4) (Irphasis acdec). It was 


after circline the Flock that ir. and Irs. Fearce locatec 


y¥volice officers ané the arrest vas race. Loti. Ir. anc I’rs. 


Pearce testified, as cic one of the arrestine officers, that 
y 
the Fearce autorobile *as approximately ore-half Llock away 


«fror the rlace there the arrest actually occurred, that nei-~ 


| ther i'r. or bre. tearce left their autorciile, anc tlat Irs. 
7 


rearce Gié not confront Appellant at the scene of the arrest. 


a (ir. 224). 


4 i : . 
Cn cross-exarinaticn, irs. Tearce wes askec if it 


* 
cas not the sinilarity of the coat Zxzpellart was wearine that 
»s callec irs. Teerce's attention to rypellart. irs. Fearce 
§ resronceé that ‘It was his bearirc' (fr. 12) anc explainec 
thet ‘It was the shape of his heac an¢ the way he carriec 


“hirself. It was very Cifficult to define, but that is the 


{ first thine that attractec ry attention, but I certainly 
reulén't have picked hir out solely on those crounés® (Tr. 
102-163). In further croses-exarination, Irs. Fearce remairec 

: staunch that it was eppellant's apparent self-confidence 

_ which attractec her attention, tocether with ‘the shape of 

iN his heacé ard the structure whicl I say is unusual" (ar. 103- 

* 106). rs. Pearce Ci¢ not admit on cross-exarinsticr that it 

y was the sirilarity of clothing that initially attractec her 


attention; on direct exerination, Irs. Fearce cid testify that 


, 
she nac indeed noticeca the attire (tr. 63). 


> 


vo As notec supra, Appellant's clothes were not taken 

’ €rorm hir until several hours after the arrest ane irs. Fearce's 
viewine of Appellant in the precinct. (Tr. 224). Further, as 
‘note¢ supra, at the Grand Jury hearine I'rs. Fearce c€ie not 
icentify 7rpellant as her assailant; Irs. Pearce identified 
frrellant as the ran rresentec at tic yrelininary hearine (Gr. 


"Jur. or. ©). 
RGULENT 


TEAT “il ECET-ARRLST SINGLE IDELG IFICATION 
PROCCLDURE WAS SO Ui:LULY PFEJUDICIAL AL TO 
GAINT FAVALLY TI COWVICTICN AL RiQUIRE 2 
WLY TRIAL. 


So 


€ince the \.ade~Gilkert-Stovall trilocy of cases, 
U.S. v. Tade, 388 U.g. 216, 87 S. Ct. 1626 (1S€7); Gilbert 
vy. California, 388 U.S. 203, 87 S. Ct. 1951 (1967); ftovall 
*y, Denno, 388 U.c. 293, 87 £. Ct. 1S€7 (1967), it has beer a: 


i 


generally accepted proposition that a post-arrest sincle view- 


ince of a suspect nay be “so unnecessarily succestive and con- 


‘“ducive to irreparable mistal:en identification that he [is] 


”“ 

deniec due process of lav.* Stovall v. Lenno, 386 U.f. at 
4 302, 87 €. Ct. at 1972. Appellant subrits that under the 
“facts cf the case, the circumstances of rs. Fearcds on-street 
v 


icgentification of Appellant were svch that the precinct house 


viewine coule only reinforce the questionable on-street iden- 


“tification. 


v 


tre. Feerce icerntificé the susrect on the street, 


t 


fror a rovine autoroLile, kasea upon 2 sirilarity of ‘Learinc’ 
wane attire ené dic net cet a truly close lool. at Appellant 
“until the vierine at the rrecinct Louse. It is to Le notec 
thet the coat worn ry ?rpellant at the tire of arrest was 
«‘sirilar’ to the coat vorn iy Irs. Fearce’s assailant: irs. 
“rearce states in her testirony that her princiral means for 
identifyine the ?ypellarnt .as is facial structure, i.¢e., the 
yshare of his head, not a gooc face-on vievine. ‘She existence 
"of a sufficient number of Ciscrerancies between i-rs. rearce's 
6escri; tion of her assailant shortly after the attach, anc 
*Arpellart's features further raises questions as to the accur- 
* acy of her on-street icentification. There is rore than a sul- 
stantial probability thet irs. learce iéer.tifieé a ran with 
similar ‘bearine” an¢é attire or. the street and cot her first 
“coed lool: at the Aprellant in ti.< uncontrelled viewinc at the 
4 
‘precinct fcusc. 
: A sinele' viev.ine of a suspect ky a witness is net 
“per se prolibited; there are irlerent ris].s in such viewings 


if they are intended te, or in fact co, suitstitutce for a line- 


“ur. A kalarce rust Le reached Letweern the need for the sincle 
rc - 


re 
vicving ané the inlerent ris!]sof such a vieuinc. TPussell v. 
4 


Unitec ctates, 440 F.26 1260 (L.C., 19CS). Tue courts have 


Ycenerally hel¢é that where the suspect is presentec to the 


witness in what may be called a ‘Lot pursuit’ situation, the in- 


térests of fresh recollection ana immediate confirmation of an 
‘identification outweich tie inherent risks of such a sincle 
viewinc. Uricht v. United States, 404 F.2d 125€ (19€&); bates 
w, Unitec States, 405 F.2d 1104 (1968); Fussell v. Unitec Ctates, 
‘supra; Solowon_v. Unitec States, 406 F.2d 1306 (L.C., 1565 | 
Youne v. Uniteé States, 407 F.2d 720 (1S€9). RKowever, as Jus- 
«ice Lrreer wrote in Lates v. United States, 405 F.2c 1104 
*(1968) :: 
‘prudert police work woulé confine these on- 

the-spet icentifications to situatiors in 

which possible doukts as to identification 

nee¢ to Le resolvec rromptly; aksent such 

need, the conventional line-up viewine is 

the arpropriate procedure.‘ ft 1106. 
he guieine principle is that there ray welllea Genial of 
cue process of lav if there is in fact a “substantial likeli- 
hood of irreparakle wisicentification' . : 

Prpellant sulrits that the post-arrest sincle ioe 
in the precinct house was unnecessarily succestive anc. conducive 
to irrerarable mistaken icentification. That viewinc was en- 
tirely unnecessary, as there was no need for an irreciate idcen- 
tificatior. anc there coulda nave been a proper line-up. Irs. 
fearce had alreacy nade the identification on the street, the 
susrect vas arrested: the precinct house viewinc only reinforceé 


ynéer uncontrollec circumstances the on-street identification. 


Lot orly was Irs. Pearce's precinct house identifi- 


caticn unéer such: circurstances es to succest that the police 


acreeé with: her identification of Appellant as the assailant, 
a 


,but it hac the clear cffect of offeri:c irs. Pearce the oppor- 


tunity to reinforce her or-street identification... irs. Fearce's 
in-court identification of Aprellant rests solely arc. sevarely 
“ 

«on thet reinforceé viewine arc is vithout an incesencent source. 
Clerons v. Unitee <tates, 4C3 F.2c 123¢ (1¢¢S). It ic to ke 
notec that at the Granc Jury hearine, ‘rs. Pearce ves vnaile te 

say that Arpellant tas her assailant; ske coulé only resrone 
to the cvestion of whether Ir. Green was her assailant Ly 
wrerlyinc that ‘he's the ran I saw at the prelirinary luearinc'. 

4 (Gx. dur. or., 5. €)- 

In this instance, the post- arrest sincle vievire of 
Aprellant Ly Irs. Yearce suLstituted for a lirc-ur; the need 
efor a coed ané okjective icentificatior. uncer controlled cir- 

“cumstances was an essertial to cue process here. wuone of the 
factors justifyine a sincle vievine were vresent. As tlic 
aGuprene Court observee ir Etovall, ‘[@]he practice of showinc 

“suspects sinely to .ersons for the purrose ef identification 
and not as part of a line-up, has keen widely concerrnec.' 
ywEtovall v. Lenno, supra, note 10, 38& U.<. at 302, &7 ©. Ct. 


“at 1972. In the totalitv of the circur stances in this case, 


. 
“the identification was in a confuse« settine anc the viewinc 
was unnecessary an¢ unnecessarily conducive to irreparable 
wistalen icentification. 

yi Tt is in situations such as this that the neec for 


the fairest identification procedures kLecomes apparent. iken 


the police unjustifiably fail to hole a line-wp in the interest 


4 . . ten oleate > ~ = . 
of protecting acainst wisidentification, then Cue process a5 
been sorely testec. It is in a case such as this that Judce 
$azelon's dissentine view in Wricit v. Unitec ctates, 404 F.2¢ 


€, becomes relevant: 


‘che clear thrust of Ctovall is that, without 
justifyire circumstances, a one-ran show-up is 
too unnecessarily suegestive to satisfy cue 
process. A line-up rust be coneéucted unless 

it will necessitate a delay which is likely to 
rake icentificatior impossizle or less reliakle.’ 
?t 1262. 


The totality of the circumstances surrouncine the 


4. 
evidence edcuced at trial entitles Aprellant to a nev’ trial. 
a 


Appellant sukrits that all other evicence adéuceé at trial is 
rerely corroborative. ‘the keystone o£ the Governvent's case 
was hrs. Fearce's reinforced and cuestiona:le identification. 
wv 


Tithout that identification, the other evivence edducec world 


not te sufficient to sustain tie conviction. 


¥ 


The testireny of the FrI fiber ex riner vas not con- 
clusive, vet it is the yrinciral evicence which corroLorates 
that the Appellant was the assailant. As noted supra, the Fit 
‘special accnt was unzlle to state that the fiers founc on Irs. 
Tearce's clothine were fror Aypellant's clothire anc, similarly, 
was unable to state that fibers founc on Appellant's clothine 
tere fron irs. Pearce's clothine. Further, the FEI special 
acent was also una.le te state tiat irs. Fearce coulc rot have 
xickec up such fibers the course of Ler norral activities 
‘and tlat Irpellant coul¢e not heve pickeé ur the tireacs found 
on lis clothine in the course of his norzal activities. As 
€urther eviderce that the totality of thc cireustances var- 
varts a new trial, reference is racc to the questionaile tes- 
tirony of the rolice officer who claims to heve observed ~Ap- 
pellant in the neichborhooc earlier that day, supra, to the 
confusion with respect to Appellant's coat, ane the inability 
4 
to make a positive icentificaticr. of the coat. 

in vier of the nature of the corrokorative evicence 
presentec at trial, it is even more apparent that it is Mrs. 

” 


Pearce’s identification that is ti:¢ scele Lasis for the Gov- 


ernrert's case. AbLsent the reinforced anc cuesticnak le 


éentification of the Aprellant by Irs. Fearce at the rrecinct 


touse-; .:rs. Fearce hac no inderencert source for tle idcentifi- 


cation. 


v 


Fopellant sukrits that, on the facts presented, the 
admission of irs. Pearce's icentification of Azpellant was not 


+ s 4 : : 
‘harmless constitutional error” uncer the test of Chapran v. 
le eS Sn 


California, 368 U.S. 18, 87 &. Ct. 624, and arply éeronstrates 


the need for a new trial. 
a 


y DT. LPT TEL ALETiCL OF COUNSIL AY Tit FCET-ARREST 
STU:GLE VIL! InG CF 7PPLLLAHT TY CCi ‘TLAINING VIt- 
HLS RLNDLILI AN T:!-COUIt: ILDLLGIPICATIC:H OF 
APPELLANWY EY COMPLAINING TITRE’ IMALLICSICLL. 
The ceneral rule arisine uncer Yace is that the 

Cirth Arendrent to the Constitution is violated wien an acu 

gusec?s counsel is not present at a critical stace cf the 


recusatory rrocess. United ‘tates v. Yade, supra. ‘ace con- 


terplates a line-up situation; the unéerlyine rationale of the 


opinion is that the line-up is a critical stace of the process 

At which counsel could: (i) prevent risicentifications anc | 

}(ii) cather neccessary material in preparation for trial. 
Aprellant reccenizes that there was no line-ur Lut 

Enat the precinct house identification of ?rpellant Ly I'rs. 

Pearce was a critical stace and critical confrontation in 

the accusatory process. At the time hrs. rearce viewec Ar- 


fellant at the precinct house, Appellant had not yet nad 


counsel appointed and, indeed, hac not had the opportunity 


to surnon his ovr counsel. In vie. of tie nature of the tes- 
tirony addéuccé at trial, -rs. Pearce‘s rcinforcec anc ques- 
wtionakle icentification Lecores an even rore eritical stace 
*of the rroceedines anc, perhaps, if counsel hac been present 
as contemplatec by Yade, the precinct house viewine vould 
shave Leen a fair and rrocer icentificatior. 
2 ad counsel keen present at the »recinct housc¢ 
identification, he voulé no Goult have asiec for a line-v; 
eané he woulée have no doukt requested that Arrellant rer ove 
kis coat so that the identification could Le race on the Lasis 
of Eppellant's features. Further, as conterplatec by ‘ace, 
*haad counsel keen present at the precinct hovse icentifica- 
tion, counsel veul¢ no Goult have Leen well-preparec to at- 
tack that vietsine on cross-exarinatior at trial. 


It is Appellant's coi:tention thet a sircle viewinc 


AO ee 2 é A R ye mene : , 
which perrits a prior cuestionaile icentification tc ke rein- 


| forceeé is a critical stace of the accusatory frocess ané one 
at whick the accuseé shovic be afforcec the assistance of 
“counsel. In the alsence of counsel at that viewinc, anc in vicw 
Not the lack of any independent source for ..4rs. learce’s in- 
court icentification of Arpellart, 7prellant sukrits that 


at 


Fearce's in-court identification shoul¢ have tcen barrec. 


CCi.CLUE TOL: 


by reason of the forecoinc, the jucoment of the 


District Court shoulé Le set aside and a nev trial orderec. 
* 


respectfully suirittec, 


Alan J. Lerleley 
115¢ Pifteenth Ct. 
Vasiineton, L.C. 2C 


Attorney for frrellant 
(Agpointed by this Covrt) 


aTune 23, 19C°9. 
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I. Appellant is not preclude: fror 
raisinc on appeal the pre-trial 
identification of Appellant 


The evidence of Apvellant’s suilt 
relies so heavily on identifica- 
tion testimony that error in adc~ 
mittina such testimony cannot ke 
considered harmless 


CITATIONS 


hhacuan v. California, 336 U.S. 13, 57 §S. 
octor v. Unite? States, 404 F.2a c1s 
pmey v. United States, 336 T.2¢ 743 
blonon v. United States, 408 F.2d 1396 
nite States v. Indiviclio, 352 £.24 276 


cle 52(b) Fed. ®. Crim. P 


se 


tases chiefly relied upon 


Til TRE 
UNITED STATES COURT OF APPLALS 


FOR THE DISTRICT OF COLU::DIA CIRCUIT 


{TED SYATES OF A: DRICA 


ilo. 22,710 


REPLY SRIEF FOR Ti TE APPRLLAIT 
STATIUTIT OF ISSuUsS PRiUSTUITED 


The issues presented by the Apvellant in this Reply 
as follows: 
1. Appellant is not precluded from raising on appeal | 


e ‘pre-trial icentification of Appellant. 


2. The evicence of Anvellant's cuilt relied so heavily 


°, = * . ss : . = > 
b identification testimony that error in acmittine such testimony 


not be considered harmless. 


ARGUEELUT 
Appellant is not precludec from raisin¢g 
On appeal the pre~trial identification 
Of Aopellant. 
fhe aprellee in its brief maintains that the appellant 
,precludec from challencing on appeal the pre-trial icentifica- 
on of appellant. Appellee cites numerous cases in support of: 


é proposition that failure to object to the introduction of 


Y AVAILABLE 
nal bound volume 


mpro er evidence in the trial court ars the review by the 
ey 
mpellate court of such offendine evidence. 


~ Rule 52(b) of the Federal “ules of Criminal Procedur? 
rovictes, however, that this Co nay review the L.yproper intro- 
&ction of evicence notvithstandinge failure in the trial cousc 

Oo make timely oljection where there exists rlain error or a 

. 

fect affectin; substantial risthts. ‘'.c cases cited by appellee 


6 not reject and in so.e inssances support the proposition that 


tis Court has the usscretionary authority to notice plain error 


d defeces affecting substantial rights. See e.g., United States 


Indiviglio, 352 F.2d 276 (2d Cir. 1965) (en bane), cert. denied, 


BS U.S. 907 (1966). 
More recently, in Proctor :-v. United States, 494 F.2d 819 
-C. Cir. 1968), this Court gemanded a case to the District Court 
Pp ascertain the existence of a valid !.iranda waiver although no 
jection to the introduction of the defendant's statement to a 
lice officer was made in the trial court on the grounds that 
der Rule 52(b), Fed. R. Crim. P. the issue of a: irarda waiver 
mstituted a defect affectine substantial richts. Furthermore, 
United States, 336 F.2d 743 (D.C. Cir. 19€4), cited by 
pellec for the rroposition that the absence of an objection at 
al to the introduction as evidence of statements to police 
ficers is not grounds for reversal under Rule 52(b), has been 
fectively overruled by the holding in Proctor. The holdine in 
tor implicitly recognizes that failure to give iiizanda warninces 
stitutes, per se, an error affecting substantial rights. 
. 


Similarly, Appellant maintains that failure to afford the 


ellant the rights enunciated ly the "lade-Gilbert-Stovall cases 


bnstitutes an error which, per se, affects Aspellant's sw- 
4 
antial richts. In the instant case, the conviction rested 
ncipally on the itentification of the Avrellant fr: the victin, 
the perpetuator of the alleged offense. Clearly, Annellant’s 
ay, , 
pstantial richts are affectes by such identification. 
In colomon v. United States, 408 F.2d 130€ (t.C. Cir. 

), which appellee cites for the proposition that thic Court | 
‘reluctant to consiver “ade claims raise? for the first tive 
eal,” this Court state™ that Pule 52(b) requires us to 

our discretion ‘“iether to notice '"[>]lain errors or Gcefeacts 
fFoctine substantial rights' even when no otjection is rate at 
Incrover icentification procecures say violate constitu- 
onal rignats, anc it is ¢ifficult for us to coreclude that these 
Fonts are not 'sul.stantial'.’* (Erevhasis 2de2) 
The evicence of Lwrellant's cuilt 
Felied so heavily on 1centirication 
estimony that error in a mitting 
Sucn testbiony cannot he consisered 
harmless. 
Anpellee arcues that there was sufficient indenendent 
Wicence of AMpellant'’s quilt that any nossible error in ads ittine 
e icentification testimony was harmless. Uovever, it is at 
‘st were speculation whetner the jury in this instance vould 
Lve voted for conviction in the absence of wes. Pearce's “critically 


portant testi:ony. “ithout gettine involve? in the controversy 


°° 
rrounding the application of the principles enunciate’ in 


Y AVAILABLE 
inal bound volume 


an v. California, 33G U.S. 18, 27 Ss. Ct. 924 (1°67), 


ellant muaintains that the atmission of Mrs. Pearce's identifi- 


tion cannot be considered harmless. Furthermore, in*conSidexrine 


ether this error is ‘harmless” it should be noted that Avcrellant, 
ho has had no prior convictions was sentenced for a veriod of 

to 30 vears. Appellee sets forth as indevendent evidence of 
Kilt, and therefore making the identification testimony harmless, 
be testinony of certain FDI Laboratory experts; as indicate? in 
nellant's Lrief, Appellant maintains that suc” evidence ‘as not 
nclusive an@ could not independently suprort the conviction. 

¥ 


CONCLUSION 
Ry reason of te forecoing ane’ as set forth in Apnellant’s 


¢. » : a x wa : , I) 
Lief, the judement of the District Court s’i0uld be set asice and 


new trial orderes. 
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Alan J. Berkeley 
115¢ Fifteenth St., 
“ashington, . C. 


Attorney for Anrellant 
(Appointed by this Court) 
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